and not the extent of man's dominion. This maxim that the owner of the surface owns everything from the center of the earth to infinity above may, at the time of its conception, have been perfectly true, but experience has taught that its qualification was nepessary. It has been qualified by another maxim, "sic tere tuo ut alienum -non laedas," so as to give a just and equitable right to the landowner in respect to lateral support, light, air, and water on the surface. When rights as to subterranean substances such as water, oil and gas came before the courts for determination their problem was to decide what qualification, if any, should be made of this principle of absolute ownership.
Since underground waters and oil and gas are alike minerals of fugitive and wandering nature, and since the question as to water arose first, it seems not out of place to make brief mention of the development of the law relative to that species of property. It is to be noted that up to this time the law had dealt only with substances of wandering nature as exist above the surface of the earth, and as to these the qualification of the absolute ownership doctrine had been such as practically to deny the idea of ownership.
The landowner's right to underground percolating water is said to have first arisen in the well known case of Acton v Blundell. 1 The plaintiff there brought an action for alleged interference with water which was flowing underground to his spring by the operation of a coal mine on adjoining land. The rules of law governing surface streams were urged as a solution, but the court refused so to hold and made the following statement, which has been much cited and quoted as laying down the correct principle.' "We think the present case, for reasons given above, is not to be governed by the law which applies to rivers and flowing streams, but that it rather falls within that principle, which gives to the owner of the soil all that lies beneath his surface; that the land immediately below his property, whether it is solid rock, or porous ground, or venous earth, or part soil, part water; that the person who owns the surface may dig therein, and apply all that is there -found to his own purposes at his free will and pleasure; and that if, in the exercise of such right, he intercepts or drains off the -water collected from underground springs in his neighbour's well, this inconvenience to his neighbour falls within the description of damnum absque injuria, which cannot become the ground of an action. "' Although this theory of absolute ownership as governing rights of landowners in subterranean waters has been retained in England and many of the states of this country, yet it has met -with a dissatisfaction that has resulted in engrafting upon the main principle several important exceptions. Perhaps the most important of these qualifications are that the owner of land may not intercept and use all of the water of an underground stream, foully or maliciously divert percolating water, or appropriate such water so as to injure a flowing stream. But these qualifications of the absolute ownership theory were not sufficient to allay the criticism of the rule. The Supreme Court. of New Hampshire in a well reasoned case' attacked it as being unsound in theory and impractical in application and brought forth as a substitute the doctrine of correlative rights in percolating waters based on the maxim, "sic utere tuo ut alienum non laedas". This doctrine has been favorably received in many states and the trend of the later decisions is decidedly in that direction. The question of property in oil seems to have first arisen in a Kentucky case decided in 1854.' Although Acton v. Blundef had been decided some eleven years previous no mention was made of that case. The defendant had taken three barrels of petroleum oil from the well of the plaintiff and action was brought for its recovery. One of the questions necessary for the decision was whether the oil, when taken, was a part of the freehold. Counsel argued that the law applicable to surface streams of water should govern and cited Blackstone, Kent and Bouvier's Institutes as authority. But the court refused so to hold, saying that as the owner of land had an exclusive property in water in a spring or well on his land, as distinguished from flowing water, so should he be considered "the exclusive owner of oil, a peculiar liquid not necessary nor indeed suitable for the common use of man, and for reaching and obtaining which for its proper uses and for profit, he has constructed a well with suitable fixtures."'
The Supreme Court of Pennsylvania, realizing the inapplicability of the absolute ownership doctrine, as applied to solid minerals, to oil and gas constructed a rule of property in these new minerals which has become the law in most of the states in this country.' "Water and oil, and still more strongly gas, may be classed by themselves, if the analogy is not too fanciful, as minerals ferae naturae. In common with animals, and unlike other minerals, they have the power and the tendency to escape without the voHail v. Reed (1854) They belong to the owner of the land, and are a part of it, so long as they are on or in it, and are subject to his control; but when they escape, and go into other land, or come under another's control, the title of the former owner is gone. Possession of the land, therefore, is not necessarily possession of the gas. If an adjoining, or even a distant, owner, drills his own land, and taps your gas, so that it comes into his well and under his control, it is no longer yours, but his."" A few years later the question was presented to the same court as to whether an owner of land having a gas well thereon could be restrained from allowing the gas to escape, thereby draining the reservoir below so as to deplete the flow of the well of an adjoining owner. The court, following the logical application of the absolute ownership doctrine, denied that the maxim "sic utere tuo ut alienu 'non laedas" in any way affected the landowner's right to take or use the gas. It is said that the owner's dominion is, upon general principles, as absolute over the fluid as the solid minerals."
In another case where the question was of the right of the owner of an oil well to pump oil from his well regardless of injury to his neighbor, the Supreme Court of Pennsylvania apparently realized that the absolute ownership doctrine in the sense of giving an absolute right to take could not be applied, so they reverted to the theory that "possession of the land is not necessarily possession of the oil and gas," and concluded "that the property of the owner of the lands in oil and gas is not absolute until it is actually within his grasp and brought to the surface."' Thus far in the cases it is to be noted that the courts have concerned themselves primarily with the owner's right to take the oil and gas under his land and have held the right absolute upon the principle of absolute ownership or some qualification of that doctrine, .but they have not given serious consideration to the rights of the adjoining landowner whose oil or gas is taken by the operations of his neighbor. But in Barnard v. Monongatelaz Natural Gas Company, which was an action to prevent the owner of land from drilling a well so close to the land of his neighbor as to draw the oil therefrom, the court said-"Every landowner or his lessee may locate his wells wherever he pleases regardless of the interest of others. He may distribute them over the whole farm or locate them only on one part of it. He may crowd the adjoining farms so as to enable him to draw the oil and gas from them. 'What then can the neighbor do ? Nothing, only go and do likewise." The same rule has been adhered to in Ohio.'
These cases, it is to be observed, adhere strictly to the doctrine of absolute ownership in defining the rights of the owner of the soil to take the oil and gas thereunder, and go farther than do those courts which apply the absolute ownership doctrine to subterranean water.u This rule is the law in a great majority of American states,"' although waste of oil and gas underlying the land has been prevented in some states by statute and in some by judicial decision."
The opinions of the courts, particularly those of Pennsylvania, have been thus referred to, for the purpose of showing some of the developments of the law of oil and gas, and making clear if possible the influences which affectea the adoption of the theory of absolute ownership as a basis of the rights of the landowner in these substances. To construct and apply a, correct rule of property governing these new and peouliar substances was no doubt a puzzling one to the courts. One proposition seemed clear enough, that is, that oil and gas were minerals,"s and as such a part of the land." If minerals and a part of the land, they must, according to all known principles of law, belong to the owner of the land by some degree of ownership. The principle of absolute ownership has been applied to minerals of solid nature such as coal and iron and also to subterranean waters, another mineral of fugitive nature, therefore, it was only natural for the courts to follow as far as possible these analogies and precedents and make the principle of absolute ownership the basis of property rights in oil and gas. To do so, certain qualifications and exceptions were made so as to fit the principle to the peculiar nature of the subject matter. This struggle of the courts to make the cuius est solum doctrine applicable to oil and gas has resulted in producing rules of property which it is believed are unsound in theory and unjust in application.
The rule of absolute ownership when applied to solid materials of the earth is qualified by the maxim "sit ntere tuo ut alienum non laedas," so that one may not use his own land so as to injure his neighbor. On this theory it is settled law that the owner of land has an easement of lateral support in the land of his neighbor." For example, if a bank of gravel or sand is located on the land of A and B, and A in removing gravel from his land digs so close to the land of B as to cause B's gravel to fall into A's land, B may recover in damages for the removal of the gravel and still assert his title to the mineral removed. But suppose, instead of taking gravel, A drills an oil or gas well on his land with the result that he takes not only the gas from under his land but also draws the oil and gas from under B's land. A seems here to have done nothing more than remove the natural support of B's oil and gas so as to cause it to flow in A's land. But the courts in this latter instance not only refuse to give B a remedy for the removal of natural support but go further and declare that as soon as A gets the oil into his own land it is his and that the entire act is damnum absque injarla. However inconsistent it may seem, the courts have given two main reasons for refusing to apply this principle of absolute ownership as applied to solid materials to oil and gas. These reasons are: first, because the owner of land is an absolute owner and may take-all the oil and gas he finds therein so long as he confines his operations to his own land; and second, because oil and gas are fugitive and wandering in their nature the same principles cannot be applied to them as are applied to solid minerals without qualification. The first reason is in application a peculiar one. B is refused a remedy against A for the taking of the oil from under B's land because A is an absolute owner of all the oil and gas under his land and has an absolute right to take it. But is not B also an absolute owner? If A's ownership must be protected by law so as to allow him to enjoy it, must not B's ownership likewise be protected? A vital incident of ownership is the protection given by law against interference by others. The inconsistency seems to be in declaring that the owner of land is an absolute owner of the oil and gas therein and using that principle as a basis to declare that he may take all the oil and gas possible from his land regardless of the effect upon the property of his neighbor and, on the other hand, refusing to recognize that same principle in enforcing or protecting the ownership of one whose oil or gas is taken. To put it 9hortly, the absolute ownership doctrine is used to make legal the act of taking and is refused when a remedy for the taking is asked. Such an application of the doctrine forms an anomalous exception that destroys the principle itself, forms a rule violative of the plainest principles of justice and equity, acknowledges the weakness of the law to enforce defined rights of property, and makes that relic of barbarism, "The simple plan, That they should take who have the power, And they should keep who can," the basis of the law of property in oil and gas.
In support of this first reason for refusing the owner of land a remedy against a neighbor who takes or injures his oil or gas the courts have two supporting propositions based on the peculiar nature of oil and gas. The first is that it is difficult to tell with exactness how close one landowner may drill a well to the land of his neighbor and take oil or gas therefrom without also taking the oil or gas from that neighbor's land, and if this could be determined, the quantity taken could not be proven with sufficient certainty to form the foundation of an action. In other words the remedy is denied because the extent of the wrong is difficult of proof. It is not necessary that any law, the product of either popular or judicial legislation, should prescribe the exact distance within which an oil or gas well may be drilled to the land of an adjoining owner. The law lays down no rule saying how close one may excavate to the land of another, yet if such excavation is made and the land of an adjoining owner is injured a remedy is afforded for the wrong done. The taking of oil or gas from under the land of another, like the removal of lateral support, is a question of fact. If the courts insist on adhering to the principle of absolute ownership, to be consistent they must compensate an injury to that ownership and not deny it merely because it is difficult of proof. In many actions of damages the extent of the actual damage is difficult of proof but the right of action is not denied on this account. In oil and gas cases it is interesting to note if A and B, adjoining owners of land, both lease to C for the purposes of operating for oil and gas reserving a royalty in themselves, and C drills for oil on the land of A so as to exhaust the land of B, the courts recognize that B has been injured and allow him a remedy in damages. It is true the right of B in this instance is said to be based upon an implied contract in the lease that C will honestly develop the lands so as to produce the most for B, but it is to be observed that the measure of damages must be determined by the amount of oil taken from B's land. As to proof of damages in this sort of action the Supreme Court of Illinois said: "The right of recovery being assumed, plaintiffs in error cannot escape liability because the damages are difficult of exact ascertainment. The nature of the inquiry here is such that it ii practically impossible to ascertain with mathematical certainty the exact amount of defendant in error's damages. This; however, affords no answer to a cause of action resulting from the breach of contract or a duty imposed by law." ' The second subsidiary reason urged by the courts as an excuse for refusing a remedy to one whose oil and gas are taken by the operations of his neighbor, on first impression, appears controlling. Assuming that the owner of land is absolute owner of the oil and gas therein with the consequent right to take, such right could not be exercised at all, if such owner is to be hampered by injuries to his neighbor's oil and gas, for these substances are of such nature that any taking from the land of one is likely to injure his neighbor. If, therefore, one land owner had the right to restrain his neighbor from drilling, it would be impossible to develop oil and gas lands. But this argument does not reconcile the fact that the owner of land is said to be the absolute owner of oil and gas and yet 'is given no remedy if it is taken. Such argument would seem on the other hand to show conclusively that the principle of absolute ownership is not the correct basis of property rights in oil and gas for if strictly applied practically every taking of these substances from the earth would give rise to an action for damages.
The foregoing discussion leads up to the second main reason why the courts have refused to apply the doctrine of absolute ownership as applied to solid minerals to oil and gas. If they attempted such application they apparently realized the difficulty pointed out above. Recognizing the peculiar nature of these substances and their power to move about beneath the surfacd of the earth, they no doubt realized that if they applied the doctrine of absolute ownership to allow one owner to take all beneath the surface, to be consistent they must also apply such doctrine to give a remedy to one whose oil and gas was taken, and that the result of this would be that oil and gas lands could not be developed. Still clinging to absolute ownership as a fundamental and controlling doctrine the Pennsylvania court adopted a qualification to that principle which was supposed to avoid the difficulties of the old rule. Relying upon the analogy between oil and gas and animals "Dauglwtee v. Ohio Oil ('o. (1914) ferae naturae that court laid down the rule to be that oil and gas belong to the owner of the land so long as they are in it but when they escape and go into the land of another the former owner loses all of his rights thereto.
This theory of absolute ownership as qualified by the Pennsylvania court establishes a rule which allows the oil and gas operator great latitude in the development of oil lands. Under such a rule he may take all of the oil and gas from under his own land even though in so doing he may drain the oil and gas from the land of his neighbors, and he may take by any means his ingenunity may provide, and use, sell, or waste the same, and as long as he confines his surface operations to the ,boundaries of his own land, whatever injury results to his neighbor is damnum abs que injuria.= This result is arrived at by the court saying that the taker has absolute ownership which must be protected by giving this absolute right to take, and by further declaring that one whose land is drained loses his ownership and right of property in oil and gas in situ under the land as soon as it is taken. Such rule or principle is produced by judicial legislation violative of the simplest principles of the law of property.
There came a time, however, when it began to be realized that the public had some interest in these great natural resources and that some measure leading to conservation and prevention of waste should be enacted. ,Such statutes were passed in some of the states but were immediately met with the argument that since the the owner of oil and gas lands was the absolute owner of these substances, at least for the purpose of development, and that any interference with his right to the use or production of these minerals was an unconstitutional deprivation of property rights. This argument was probably first met and answered in an Indiana case." Although the court pf that state had in a previous case' depending upon the analogy of subterranean water, adopted the Pennsylvania rule of absolute ownership, and held that an owner of a gas well might "shoot" it. with nitroglycerin and thereby in-"See cases cited in note 9, supra.
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crease its flow regardless of the alleged injury to his neighbor's well, yet in this case, which was to try the constitutionality of a statute to prevent the waste of gas by burning it in flambeau lights, that court held the statute constitutional and not an interference with property rights. In arriving at such a conclusion the analogy between oil And gas and animals fere naturae was made use of. The court reasoned that the state could regulate the use and consumption of these minerals of fugitive and wandering iSature as they did that of animals, but the court did not in any clear sense define its theory of the landowner's right of property in oil and gas. In a later Indiana case, State v. Ohio Oil Compzny, that court, apparently realizing that the conclusion reached in the previous case could not stand together with the theory of absolute ownership as adopted in earlier decisions, repudiated the theory of absolute ownership and presented a new one. The court discussed the absolute ownership doctrine and then its own adoption of the theory that oil and gas were like animals, ferae naturae and concluded:
"We therefore hold that the title to natural gas does not vest in any private owner until it is reduced to actual possession, and therefore that the act from which we have quoted is not violative of the constitution, as an unwarranted interference with private property." ' This theory of property in oil and gas may be scrutinized from many viewpoints all of which are interesting. There is no doubt that it produces a theory upon which the state can regulate the waste of these natural resources without violation of property rights of the landowner. From that standpoint it is no doubt an improvement over the Pennsylvania rule. From the standpoint of the adjoining owner no different result is reached. Since the owner of the land has no property in the oil or gas in or under his land, none of his property rights can be violated by the operations of his neighbor. The only difference as to this point then between the Indiana rule and Pennsylvania rule is one of theory; the former denies any right of property in one whose oil or gas is taken, while the latter, as pointed out, defines a property right, but fails to protect it. There is no question but that in its zeal to protect the interest the Indiana court greatly overworked the analogy between gas and wild animals. As the Supreme Court of the United States pointed out in the appeal of this same case, there is an analogy between gas and wild animals but not an identity.' Property in wild animals is in the public, with a right in the owner of the land to reduce to possession in accordance with the regulations and expressions of the public will, and therefore any regulation of their use would not be in violation of rights of property. But oil and gas are not property of the public it must at once be conceded. The Indiana court says ownership is not in the landowner. This statement was too strong and had to be qualified later when a life tenant made the defence to an action for waste by saying that since the remainder-man had no property in the oil and gas and that his own act of mining these substances was not waste.' The court then said that the landowner did have a property right in oil and gas in the sense that he had an exclusive right to take these substances.
The Supreme Court of the United States in upholding the constitutionality of the Indiana statute, without adopting either the Indiana or the Pennsylvania theory of property in oil and gas,pointed out the dilemma which was involved in any argument against the statute:
"If the right of the collective owners of the surface to take from the common fund, and thus reduce a portion of it to possession, does not create a property interest in the common fund, then the statute does not provide for the taking of privatt property without compensation. If, on the other hand, there be, as a consequence of the right of the surface owners to reduce to po&-ession, a right of property in them, in and to the substances contained in the common resOhio Oil Co. v. Indiana, supra. " Richmond National Gas Co. v. Davenport (1905) ervoir of supply, then as a necessary result of the right of property, its indivisible quality and the peculiar position of the things to which it relates, there must arise the legislative power to protect the right of property from destruction.'' Shortly after this decision the Indiana court was presented with the question as to whether an owner of oil and gas lands could prevent hiis neighbor from using artificial means to increase the flow of gas wells to the alleged injury of the plaintiff's wells.' In this case the couirt goes to great length of argument and explanation to evade its former decisions. The absolute ownership doctrine as applied to percolating water in earlier cases is repudiated, and the ferae naturae analogy from which the theory was produced that there was no property in oil and gas in.the landowner is likewise receded from.
The court apparently adopted the theory suggested by the United States Supreme Court that the owners of oil and gas lands are common owners of the oil and gas beneath, that every owner should exercise his right to take in such manner as not to destroy the common source and that to prevent such destruction, independently of statute, the common owners of the gas in the common reservoir, have the right to enjoin any and all acts of another owner which will materially injure, or which will involve the destruction of, the property in the common fund, or supply of gas.
This theory is adopted by a line of Kentucky cases.' In Louisville Gas Company v. Kentucky Heating Company, which was an action by one owner of gas wells to prevent waste by another, the Kentucky Court of Appeals made this statement: "Every owner may bore for gas on his own ground, and may make a reasonable use of it; but he may not wantonly injure or destroy the reservoir common to him and his neighbor. This principle has been often applied. Thus each riparian owner may make'a reasonable use of a lake or stream of water flowing through his land, but he can not make an unreasonable use of it. Every traveler may make a I Ohio Oil Co. v. Indiana, supra, 210. "Manufacturers" Gas Co. v. Indiana Gas Co., supra. ' Louiaville Gas Co. v. Kentucky Heating Co. (1903) supra; Commonwealth v. Trent (1903) reasonable use of a highway, but not an unreasonable use to the detriment of another. No one may make an unreasonable use of the atmosphere. In all these instances the party aggrieved by the unreasonable use may maintain an action for redress. In the case before us the plaintiff and the defendant have each the right to take gas from the common source of supply, but neither may by waste, destroy the rights of the other; and, as in the case of other like wrongs, the action for redress may be brought in the name of the real party in interest.'"
In a later case the same court said :' "The right of the surface owners to take gas from the subjacent fields or reservoirs is a right in common. There is no property in the gas until it is taken. Before it is taken it is fugitive in its nature, and belong in common to the owners of the surface. The right of the owners to take it is without stint; the only limitation being that it must be taken for a lawful purpose and in a reasonable manner. Each tenant in common is restricted to a reasonable use of this right, and each is entitled to the natural flow of the gas from the subjacent fields, and any unlawful exercise of this right, by any tenant in common, which results in injury to the natural right of any other tenant or surface owner, is an actionable wrong."
From these last mentioned cases it is clear that the courts of Indiana and Kentucky have advanced a theory, not new in its application to other substances but new in its application to oil and gas. The Indiana court has receded from that extreme viewpoint assumed in Ohio Oil Company v. State, that the landowner has no property whatever in oil and gas under his land, and the Kentucky court has repudiated their former view that the owner of the land is the absolute owner of these substances which underlie his land, and they have met on the common theory, each relying upon the analogy of oil and gas to air and water above the surface and the modern doctrine of percolating waters, that the owner of the land does have a property in the oil and gas underlying in that he has an exclusive right to take, but that such' property right is qualified by the principle that the right must be so exercised as not to injure other land-"Louisville Gas Co. v. Kentucky Heating Co. (1903) owners who also have a right to take from the common reservoir. Whether or not a given act of one landowner or his lessee is violative of the rights of his neighbor is wholly dependent upon whether such act or omission is a reasonable use of that right.
The objection to the doctrine of absolute ownership, and the qualifications of that theory have already been pointed out. The unsoundness of the Indiana theory that the landowner has no property whatever in the oil and gas under his land has likewise been made clear. It now remains to determine if possible, if this middle view of qualified owner is sound in theory and just and possible of application.
It seems needless to contend longer that oil and gas are not minerals and when in. situ in or under the land a part thereof and that the owner of the surface has a right to use for himself or transfer property in these substances to others as separate from the land. Nor is it possible to evade the possibility that froni the peculiar nature of these fugitive and wandering substances, that every taking of oil and gas by one landowner from his own land in the exercise of this right may affect the oil under the land of his neighbors But should the owner of oil and gas lands be wholly deprived of this right to take because another may be injured, or should the right of the taker as the Pennsylvania rule provides be absolute and the rights of others be subservient to him? But this doctrine of qualified ownership avoids all of these inconsistencies and provides that each owner has a right to take and that any taking is permissible which does not unreasonably injure his neighbor. The sole ground of the qualification of the landowner's right to oil and gas is the similar rights of others and the extent of the qualification is determined by the reasonable use of the right. Since the right of each landowner is similar, and his enjoyment thereof dependent upon the action of the neighboring landowners, these rights must be valueless unless exercised with reference to each other. The maxim "sic utere tuo ut alienum non laedas," therefore applies, and as in the case of water, restricts each to a reasonable exercise of his own right, a reasonable use of his own property, in view of the similar rights of others.
'When the doctrine of reasonable use based on the correlative rights of the adjoining owners of the surface has been suggested as being the correct theory of the law of property in oil and gas, the objection has been raised that there is such difference in the nature of underground water on the one hand and oil and gas on the other that the same theory cannot be applied to both. This objection, it is believed, has been made without a clear understanding of the problem involved and is without foundation in reason. It is true the courts have generally declared that water is necessary for the use, enjoyment and improvement of lands, particularly where they are used for agricultural purposes, and that without it, life could not be sustained. That if the landowner is deprived of its use his land is destroyed, and this has been urged as a strong reason for the doctrine of reasonable user of percolating water. It has been repeatedly declared that any use of water for the purpose of the enjoyment or improvement of the land is reasonable, but that wasting or carrying away the water for commercial purposes is unreasonable if it injures the adjoining owner. And it must also be immediately recognized and admitted that oil and gas are not necessary for agricultural purposes or necessary for the common use of man, and that the sole purpose of its production is for sale and manufacture which necessitates its removal from the vicinity of the land. But these things are not controlling. Both of these substances are things of value. To deprive a man of water under his land deprives him of an indirect profit to be realized out of the soil, but to remove the oil and gas from another's land, may in many instances deprive him of the entire value of the land. Because the tests of reasonableness of use of these different classes of property are not the same, is not a sound reason that the same theory of property should not govern both. The fundamental reason after all why the doctrine of correlative rights is the proper rule of property governing them is because of their fugitive and wandering nature beneath the surface of the earth in liquid or gaseous form so that any taking by one may have some effects on the presence of these things under the land of another.
The Indiana and Kentucky courts have not gone very far in the application of this doctrine of correlative rights in oil and gas. In fact none of the decided cases have been concerned with oil, but the foundation is laid and there only remains the application. But wi this theory prove more just and more sound in determining the rights of adjoining owners than the Pennsylvania doctrine? In the first place it does not deceive the landowner by telling him that he has an absolute right of ownership in the oil and gas under his land and then refuse him any remedy when another takes it. It informs him that he has a property in the oil and gas under his land and that he has a right to take it and use it, but that in exercising this right he must so act as not to unreasonably injure his neighbor. Such a rule has already provided a remedy against waste or a malicious sapping of the earth of the gas therein contained." It has likewise declared that the use of powerful pumps drawing the gas from under the land of the adjoining owner is an injury which may be enjoined.' What then is to prevent this rule from being applied to prevent one owner from placing wells near his boundary so as to sap the land of his neighbor of the oil and gas therein contained? It merely remains for the court to determine in each individual case whether this exercise of the right to take is reasonable. The question of reasonableness is a mixed questin of law and fact. There seems to be no reason why the remedy sifould not be either in equity by injunction or in damages at law.
